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ELECTION COMMISSION OF INDIA 
New Delhi, the 7th November, 1988 
ORDER 

O.N. 112.—Whereas the Election Commision is satisfied 
lhat Shri B. Thongo of B.P.O. Tobu, a contesting candidate 
for the general election to Nagaland Legislative Assembly 
fiom 55-Tobu (ST) Assembly Constituency has failed to lodge 
an account of his election expenses as required by the Re¬ 
presentation of the people Act, 19J1 and the Rules made 
thereunder; 

And, whereas, Shri B. Thongo has not furnished any 
reason or explanation for the said failure even after due 
notice and the Election Commission is satisfied thot he has 
no good reason or justification for the said failure; 

Now, therefore, in pursuance of section 10A of the said 
Act, the Election Commission hereby declares Shri B, Thongo 
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to be disqualified for being chosen as, and for being a mem¬ 
ber of eittter House of the Parliament or of the Legislative 
Assembly or Legislative Council of a State for a period of 3 
years from the date of this order. 

[No. 76/NL/88(8)] 
By order, 

S. D. IPERSHAD, Under Secy. 

?rf 8 vrbcx, i988 

w. sr. ii3 .—sfufifsRW wfafrrff, 1931 
(1951 5T 43) To ETKT 106 % SEHRiff if, 

?TiirX 1985 *?f fa^NffT ¥0 2 If aitw 

11-10-1 988 W «Tf-TiHivr-T, sfrUIHI? *?>T ¥1571 
$¥% ?TT1 SRr.ftTfi- | I 

[¥ o 8 2/w$r ° -vfr °¥ 0/2 /8 5] 
sttIst 

ft ° o ¥fVq 

New Delhi, the 8th November. 1983 

O.N. 113.—In pursuance of section 106 of the Represen¬ 
tation of the People Act, 1951 (43 of 1951), the Election 
Commission hereby publishes the order of the High Court of 
Bombay at Aurangabad dated 11-10-1988 in Election Peti¬ 
tion No. 7. of 19RS. 


[No. 82/MT-HP/2/85] 
By Order. 

T. C. SINGHAL, Under Secy. 

IN THE HIGH COURT OF JUDICATURE OF BOMBAY 
AT AURANGABAD 

ELECTION PETITION NO : 2 OF 1985 

Kondappa Sadashiv Kore 
age major, occ. Agri r/o 
Tadwala Taluka and 
District Osmanabad. 

Petition 
-versus— 

Arvind Tulshiram Kamble 
age adult occ. Member of 
Parliament r/o Navi Abadi 

Udgir District Latur. ...RESPONDENT 

Mr. Shivajirao Scindia, Advocate for the Petitioner Mr. K. G. 
Nawander and ^Mr. B. R. Sontakke Patil Advocates for the 
Respondent. 

Mr. D. Y. Lovekar, for Attorney General of India. 

CORAM : K. N. PATIL J 
Tuesday, the 11th Day of October, 1988 
JUDGMENT : 

This is an election petition calling in question e'ection of 
the Respondent to Parliament on thj ground specified under 
snb-seaiion (lYc> of Section 100 of the Representation of the 
People Act, 1951 (hreinafter referred to as “Act”). Petitioner 
prays for a declaraion that the election of Respondent is 
Void on the ground that the nomination oarer of the Petitioner 
was improperly rejected by the Returning Officer. 


2. The election petition was originally filed by Advocate 
Shri Shivajirao Rangrao Chede as an elector. Mr. Scindia, 
learned Counsel for the Petitioner Cheds, informed the Court 
that the Petitioner was not in a position to prosecute the peti¬ 
tion in view of his mental deranged condition. The Court, 
therefore, directed to publish a notice in the government 
Gazette requiring someone from the Constituency to come 
forward to proceed with the petition. Accordingly the present 
Petitioner Kondappa Sadashiv Kore. who was candidate ir 
the election, filed an application which was allowed and he 
has been substituted in place of the original petitioner. 

3. Petitioner Kondappa Sadashiv Kore stood as a card'date 
for the election to the VHIth Loksabha. The election to VUIth 
Loksabha from “36-Osmanabad (S.C.) Parliamentary Consti¬ 
tuency” was held during the last. General Election as per the 
following schedule— 


November 27, 1984 


November 28, 1984 


November 30, 198 s 
December 27, 1984 


December, 28, 1984. 

4. Petitioner filed his nomination paper before the Return¬ 
ing Officer at Osmanabad on November 23, 1984. About 
seventeen candidates including the Respondent—Arvind Tulshi¬ 
ram Kamble-filed nomination papers before the Returning 
Officer on different dates. On November 28, 1984 the nomina¬ 
tion papers were taken up for scrutiny, when the Returning 
Officer rejected the nomination paper of the Petitioner Kon¬ 
dappa Sadashiv Kore. and accepted the nomination papers of 
sixteen candidates. Ten candidates withdrew their nomination 
papers and finally six candidates remained in the contest on 
November 30, 1984. On Decmebcr 27. 1984 poll was held 
and Respondent Arvind Kamble secured largest number of 
votes and was declared. At the time of evidence Res¬ 
pondent stated that he was elected by more thon 57,000 
votes. 

5. It is not disputed that ‘36-Osmanabad Parliamentary 
Constituency’ is a reserved Constituency. It is alleged that the 
Petitioner belongs to Longader caste which is scheduled caste. 
Along with the nomination paper the Petitoner had filed caste 
certificate issued by Dr. (Padole (PW 2) Special Executive 
Magistrate, Nagpur and before the scrutiny he filed a certificate 
dated November 24, 1984 issued by the Tahsifdar, Barahi. At 
the time of scrutiny of the nomination papers on November 
28, 1984 the Returning Officer suo motu objected to the 
nomination paper filed by the Petitioner and rejected it on 
the ground that the caste certificate was not issued bv the 
competent authority. It is conended by the Petitioner that no 
inquiry contemplated under Section 32 of the Act was he d. 
Due to the rejection of the nomination paner of the Petitioner 
he could not contest the election. The only ground raised in. 
the petition is that the nomination paper of Petitioner Kore 
was improperly rejected by the Returning Officer. 


6 . Respondent Arvind Tulshiram Kamble filed his written 
statement (exhibit 6). He .has denied that the Petitioner be¬ 
longs to ‘Lineder’ caste. According to the Respo^d-nt fi'ed 
false and bogus certificate issued by the Special Excuth’c 
Magistrate, Nagpur. After the certificate was filed, Petitioner 
was informed by the Returning Officer that the 
certificate was not issued by the comne*ent authority 
and therefore, he mud bring proper certificate. Petitioner 
f ppdegtpVipg that he would bring certificate from the 
Tah’^a Executive Magistrate. Accordingly, Petitioner brought 
certificate from the Executive Magistrate, Barshi. which, ac¬ 
cording to the Returning Officer, was not issued bv the com¬ 
petent authority. Petitioner d'd not satisfy the Returning Offi¬ 
cer that hg belongs to Scheduled Caste i.e. Lingder caste 
and therefore, his nomination was rejected. Tt is contended 
by the Respondent that the Petitioner is a Hindu Teli which 


(a) Last date of filing 
nomination paper. 

(b) Date of scrutiny of 

nomination papers. 

(c) Last date of withdrawal 

of candidature. 

(d) Date of Poll 

(e) Date of declaration 
of result of Election. 
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is not a scheduled caste. In the school record of th e Peti¬ 
tioner h's caste is recorded as Hindu Teli but the Petitioner 
in the year 1983 after obtain'ng the certificate from the! 
Special Executive Magistrate, Nagpur, got his caste entered 
as ‘Lingder’. It is contended that since the Petitioner does 
not belong to scheduled caste he is not qualified to contest 
the elect on from the reserved constituency. The nomination 
paper of the Petitioner was, therefore, properiy rejected by 
the Returning Officer. Inter alia, it is contended that Section 
100(1 )(c) of the Act is violative of Article 14 of the Con¬ 
stitution of India. 


7. The issues framed are as follows:— 

ISSUES FINDINGS 

(i) Does the Petitioner 

prove that hi* 
nomination paper 
was Improperly 
rejected ? 

... No 

(ii) If yes, what is 

the consequence of 
improper rejection 7 

... Does not arise 

(hi) Whether Petitioner 

Kondappa Sadashiv Kore 
is a member of Lingder 
community which is a 
Scheduled Caste and 
not Hindu Teli 7 

... No. He is not 
Lingder. 

(lv) What odrer? 

... As per final Order. 


8 . The real question that arises for determination in this 
ret tiou is whether the Petifoner is qualified to contest the 
election. Section 4(a) of the Act provides that a person shall 
not be qualified to be Choosen to fill a seat in the House of 
the People unless—in the case of a seat reserved for the 
Scheduled Castes in any State, ho is a member of any of 
the Scheduled Castes, whether of that State or of any other 
State, and is an elector for any Parliamentary constituency. 
There is no dispute that Lingder caste is a scheduled caste. 
The controversy question is whether the Petitioner belong* 
to Lingder caste. It is obvious that the onus to prove that 
the caste of the Petitioner is Lingder is on him. Respondent 
has contended that the Petitioner is Hindu Teli which being 
not a scheduled caste, Petitioner is not qualified to contest 
election on a reserved seat under Sec. 4(a) of the Act. Copy 
of the order dated November 28, 1984 passed by the Re¬ 
turning Officer, rejecting the nomination paper of the Peti¬ 
tioner is at Exhibit F, The order is rather cryptic and not 
in proper firm. The reason given for rejection of the nomi¬ 
nation paper is that the caste certificate produced by the 
Petitioner is not issued by the competent authority. It is 
common ground that no candidate raised an objection agamst 
the validity of the caste certificate filed by the Petitioner 
along with nominat'on paper. But the Returning Officer 'on 
his own motion' took objection because he was not satisfied 
about the caste of the Petitioner, petitioner was informed 
of the objection and he obtained certificate dated 24th No - 
ember, 1984 from the Tahsildar Barshi, It is true that the 
nomination pape of the Petitioner was rejected on the 
ground that the caste certificate was not issued by the com¬ 
petent authority. The law does not require that the candi¬ 
date should produce caste certificate along with the appli¬ 
cation but in care of reserved seat the candidate has ro make 
a decimation in the prescribed form. However, the petitions 
bad produced caste certificate issued by the Special Execu¬ 
tive Magistrate, Nagpur, along with his nomination paper 
as he waffied to show that Ids caste is Lingder which is a 
Scheduled Caste, In order to succeed in this petition Peti- 
tinsr must prove that his caste is Lingder and he is qualified 
to contest election from reserved constituency. 
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9. Petitioner relies on o al as we'l as documentary evi¬ 
dence The ora! evidence consists of testimony of the PelE 
firmer himself exami ned as P.W. 1, Dr. t axman Padole 
(PW 2), Subhash Deshpande (PW 3), Amvarya Bhadrayya 
Puranik (PW 4) and Shivaji Bhagwan Ramble (PW 5), The 
evidence of Dr. Padole (PW 2) was recorded before the 
Jo'm District Judge, Nagpur, who was appointed as Com¬ 
missioner as the witness was unable to attend this Court for 
g'ving evidence due to old age and bad health. In addition 
to the oral evidence, Petitioner heavily relies on the follow¬ 
ing documents: 

(A) Copy of CerEficate dated August 1, 1983, issued by 
Dr. Padole, Special Executive Magistrate, Nagpur. 
(.Produced on record at Exhibit G). 

(B) Copy of Certificate dated November 24, 1984, issued 
by the Tahsildar, Barshi. (Produced on record at 
Exhibit H). 

(C) School leaving Certificate dated September 17, 1985, 
issued by the Head Master, Z.P.L.P.S.(K) Tadvale; 

(D) Entries made in the school register relating to the 
tons of the Petitioner. 


10. Respondent examined himself and produced copies of 
the Government Resolutions and Circulars in support of his 
contention that the Special Executive Magistrate, Na.tpur, had 
no jurisdiction to issue caste certificate to a person residing 
outside his district and to a person not belonging to his own 
caste. 


11 . Before I consider the evidence of the parties, I may 
refer to certain provisions of the Representation of the 
People Act, 1951,- Section 33 provides for presentation of 
nomi nation paper and certain requirements for a valid nomi¬ 
nation. Sub-section (2) of Sec lion 33 provides that in a 
constituency where any seat, is reserved, the nomination 
paper must contain a declaration by the candidate specifying 
the particular caste or tribe of which he is a member and 
the area in relation to which that caste or tribe is a Scheduled 
Caste or, os the case may be, a Scheduled Tribe of the 
State. Sub'c-iions (3) to (6) of Section 33 of the Act are • 
not material for purposes of present petlt’pn. Section 35 
deals with notice of nomination, the time and place of scru¬ 
tiny, Section 36, relevant portion of which reads as follows 

“36. Scrutiny of nomination®.—<1) On the date fixed 
for the “scrutiny of nominations under section 30. 
the candidates, their election agents, oue proposer 
of each cand'date, and one other person duy autho¬ 
rized in writing by each candidate, but no other 
person, may attend at such time and place as the 
rr'nt-ninsj cfficcr may appoint; and the returning 
officer shall give them all reasonable facilities for 
examining the nom nation papers of all candidate® 
which have been delivered within the time and 
in the manner laid down in section 33. 

(2) The retorting officer shall then examine the nomi¬ 
nation papers and shall decide all objections 
which may be made to any 'nomination and may, 
either on such objection or on his own motion, 
after such summary inquiry, if any, as he tliinhs 
n“Pessary, reject any nomination on any of the 
following grounds :— 

(a) that on the date fixed for the scrutiny of nomi* 
nations the candidate either i* not qualified or 
is disqualified for being chosen to fill the scat 
under any of the following provisions that may 
be applicable, namely 

Article 84, 102, 173 and 191, Part n of this 
Act, and Sections 4 and 14 of the Government of 
Union Territories Act, 1963 (20 of 1963); or 

(b) that there has been a failure to comply with any 
of the provisions of section 33 of section 34- 
or 
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(c) that the signature of the candidate or the propo¬ 
ser on the nomination paper is not genuine. 


(3) * * * 

(4) * * * -* * 

(5) The returning officer shall hold the scrutiny on 
the date appointed in this behalf under clause (b) 
of section 30 and shall not allow any adjournment. 
of the “proceedings except when such proceedings 
are interrupted or obstructed by riot or open vio¬ 
lence or by causes beyond his control; 


year* has no value, Petitioner cannot claim that he belongs 
to Lingder community on the basis of certificate issued by 
Dr, Pad ole (PW-2) who was not competent to issue the 
same. 


14. Assuming that Dr. (Padole (PW 2)’s appointment was 
in force my attention was invited to the Government Re¬ 
solution dated 21st March, 1979. This Resolution is at page 
74 of the Brochure containing lists of scheduled castes and 
procedure for issuing caste certificates and its verification 
published by the Government of Maharashtra in November, 
1986. The aforesaid Resolution states that : 


Provided that in case an objection is raised by 
the returning officer or is made by any other per¬ 
son the candidate concerned may be allowed time 
to rebut it not later than the next day but one 
following the date fixed for scrutiny, and the re¬ 
turning officer shall record his decision on the date 
to which the proceedings have been adjourned. 


(7) * 


12. It will be noticed under Section 36(2) one of the 
grounds on which nomination paper can be rejected is (hat 
the candidate is not qualified to fill the seat under any of 
the provisions of Part II of the Act. Section 4 is included 
in Part II of the Act. It prescribe qualification for member¬ 
ship of the House of the IPeople. Under Section 4(a) a per- 
*on shall not be qualified to be chosen to fill a seat in case 
of a seat reserved for Scheduled Castes in any State unless 
he is a member of any of the Schedn'ed Castes, whether of 
that State or any other State. 

13. Before considering oral evidence of the Petitioner, I 
shall first consider the documents produced by him. The case 
of Petitioner is entirely dependent on the caste certificate 
dated 1-6-1986 (Exhibit G) issued' by the Special Executive 
Magistrate, Nagpur, Dr. Padole (PW 2). This is the oldest 
document in sequence of time. Petitioner is relying upon this 
document to show that he belongs to Lingder caste. 
Dr. (Fadole (PW 21 deposed that the Petitioner nad got a 
certificate showing his caste as Tcli and on this basis he 
issued him caste certificate (Exhibit G) certifying his caste 
as ‘L ingder’. The backdrop of obtaining this caste certifi¬ 
cate is material. Never Wore 1983. Petitioner made 
efforts to obtain caste certificate. It was only on the eve of 
Parliamentary election he thought of obtaining a caste cer¬ 
tificate with an object to contest the election on a reserved 
seat. The caste certificate (Exhibit G) is not free from 
doubt. It lacks authority and suffers from infirmities, The 
first question that arises for consideration is whether 
Dr, Padole (PW 2) was competent to issue caste certificate. 
Dr. Padole has not produced his appointment letter to show 
that, in the year 1983 or on the date on which he gave the 
certificate he was functioning as Special Executive Magis¬ 
trate. On the other hand, in the cross examination he ad¬ 
mitted that in the year 1975 he was appointed as Special 
Executive Magistrate for a period of four years which would 
mean that his tenure came to an end in the year 1979. He 
does not say that thereafter he was re-appointed. In clear 
words he admitted that he hod no documents to show that 
he was appointed and was working as Special Executive 
Magistrate on 1-6-1983, He admitted that his appointment 
was terminated in 1978, which, according to him, \vaa un¬ 
authorised and against the order of termination he preferred 
an appeal to the Chief Minister which is still pending. I 
gave sufficient time to the Petitioner to produce documen¬ 
tary evidence regarding apoointment of Dr. Padole (PW 2) 
a* Special Executive Magistrate in the year 1983. The very 
fact that neither Dr. Padoie nor the Petitioner have been 
able to produce appoinment order of Dr. Padole for the 
year 1983-84 would show that Dr. Padole was not appointed 
as Special Executive Magistrate in the year 1983, lie had, 
therefore, no authority and competence to issue the caste 
certificate. Therefore, the certificate, Exhibit G, issued by 
Dr. Padole who was known to the Petitioner for many 


“Government Is, however, pleased to direct in modifi¬ 
cation of the existing orders, that the caste certi¬ 
ficates issued by tho Special Executive Magistiatcs 
should be treated as preliminary certificates and 
the authority to issue a final certificate of caste 
should be with the Executive Magistrate authorised 
by the Disrict Magistrate. The Special Executive 
Magistrate* »hould certify only the castes to which 
they themselves belong." 

The Government issued Instructions along with the Govern¬ 
ment Resolution dated 21st of March i979 regarding issu¬ 
ance of caste certificate by the Special Executive Magistrate 
and prescribed the proedurc. Instruction No. 13 states that 
the Caste Certificates should be issued only to those who 
have ordinary residence of the place within the jurisdiction 
of the comptent authority. Ordinary residence 
means residence which is not for the purpose of 
seivice, employment, education, confinement in jail etc. In 
short, it means permanent residence and not a temporary 
residence. Instruction No. 16A states that a person claiming 

to a Backward Class should profess either Hindu or 
Sikh religion and Instruction No. 23 states that the 
Special Executive Magistrates should certify only the 
caste to which they themselves belong. The rules also 
prescribe maintenance of register. The Magistrate is 
required to obtain an affidavit from the applicant 
and a warning that in case tho contents of the affi¬ 
davit are found to be false, the applicant is liable 
to be prosecuted. In the cross-examination Dr. Padole 
(PW 2) stated that he belongs to TeJi caste. He does 
not say that liis caste is Lingder. It is, therefore, ob¬ 
vious that in violation of the Government Instructions 
that the Magistrate should not issue caste certificate 
to a person not belonging to his caste, Dr. Padojo 
has issued the caste certificate, Exhibit G. There was 
no reason for him to have certified thai the Petitioner 
is Lingder when Dr. Padole himself is not Lingder. 
Another infringement committed was that the Peti¬ 
tioner is not a permanent resident oil Nagpur Petitioner 
is the permanent resident of village Talwade, which is 
in Osmanabad district. It is not understood as to 
why Dr. Padole issued the certificate to a person who 
is not a permanent lesidenf of Nagpur. Dr, Padole 
was aware that the Petitioner was not a permanent 
resident of Nagpur. It must be assumed that Dr. 
Padole was aware of the Instructions given by the 
Government from time to time and the Resolutions 
issued regarding issuance of caste certificates. How¬ 
ever, he issued the caste certificate to the Petitioner 
just to oblige him because they were knowing each 
other for a long time and with an object to enable 
the Petitioner to participate in the Parliamentary elec¬ 
tion'. Dr. Padole did not produce the application 
filed by the Petitioner for obtaining certificate or 
the affidavit filed by him. Petitioner has admitted 
that he had verified his affidavit beflpre the Executive 
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Magistrate, Osmanabad and that affidavit was pro¬ 
duced before Dr. Padole for obtaining caste certifi¬ 
cate. If petitioner could verify his affidavit before 
the Executive Magistrate, it is not explained as to 
why the Petitioner did not request the Executive 
Magistrate, Osmanabad, or the Special Executive 
Magistrate, Osmanabad, “who were competent per¬ 
sons, to issue caste certificate to him. The fact that 
the Petitioner was required to go to Nagpur for get¬ 
ting caste certificate speaks volumes and no further 
comment on the conduct of the Petitioner in this be¬ 
half would be necessary. In the cross-examination. 
Petitioner stated that he is not Hindu. If he does not 
claim to be a Hindu J fail to understand as to how 
he could obtain caste certificate that he belongs to 
Scheduled Caste and contest the election. That ad¬ 
mission also destroys his case. It is, therefore, evi¬ 
dent that Dr. Padole (PW 2) was neither autho¬ 
rised nor competent to issue the caste certificate, 
Exh. G. The certificate was provisional and it was 
issued in violation of the Government Instructions. 
The Returning Officer was justified in not accepting 
the certificate. Petitioner cannot establish bis claim 
of belonging to Scheduled Caste on the strength of 
such caste certificate which has no value. 


15, The next document on which Petitioner relics 
is a copy of certificate dated 24-11-1984, Exhibit H, 
issued by the Tahsildar, Barshi. The Tahsildar, 
Barshi, certified that in the School Leaving Certificate 
of the Petitioner his caste is shown as Lingder and 
that Village Talwade was in Solapur district before 
15th August, 1982, What Tahsildar has certified is 
that in the School Leaving Certificate, caste of the 
Petitioner is shown as Lingder. The Tahsildar has not 
certified that the Petitioner belongs to Lingder caste. 
Exhibit H, therefore, cannot be treated as caste cer- 
ficatc. It would appear that the Petitioner was not 
able to convince the Tahsildar that his caste was 
Lingder and, therefore, he was unable to obtain caste 
certificate from from the Tahsildar. This document, 
therefore, docs not establish the claim of Petitioner 
that he is qualified to contest the election as he be¬ 
longs to Lingder caste. 


16. The next document on which reliance is placed 
by the Petitioner is the School Leaving Certificate 
dated 17-9-1985 issued by the Head Master, 
Z.P.C.P.S.(K). Tadvalc. The certificate is at page 61 
of the paper book. In Column No. 2 of the certificate 
the caste of the Petitioner is recorded as ‘Hindu Teli’, 
In Column No. 13 there is an endorsement to the 
effect that on the basis of casts certificate issued by 
the Special Executive Magistrate, Nagpur, entry in 
Col. No. 2 is corrected and the word ‘Lingder’ is 
added. After the Petitioner succeeded in getting the 
caste certificate. Exhibit G, from Dr. Padole (PW 2) 
he approached the Head Master of the School, made 
an application and got the word “Lingder” added in 
Col. No. 2 of the certificate. At present his case reads 
as ‘Hindu Teli plus Lingder’. The school leaving certi¬ 
ficate is issued under Rules 17 and 32 of the Secon¬ 
dary Schools Code. In Appendix VI of the Code, pro¬ 
cedure has been laid down for correction and changes 
in the entries of the school record such as, name, 
caste, date of birth, etc. 


17. The rules provide that no change in the entries 
anee made in the school register should be made 
without obtaining previous sanction of the Education 
Officer concerned or any other officer of his rank in 
charge of inspetion of the school where the pipi 
concerned is studying. When such a sanction is ob¬ 
tained the Head Master of the School has to make the 
change in red ink. under his initials the relevant entry 
as permitted quoting in the remarks column or at the 
appropriate place the number and date of letter of the 
Education Officer or such officer who has sanctioned 
such a change. It is surprising that these instructions 
were not followed by the Head Master while adding 
the word ‘Lingder’ in Col. No. 2 of the Certificate 
when the earlier caste of the Petitioner was shown ns 
‘Hindu Teli’. The endorsement made in the school 
leaving certificate shows that the change was made on 
the basis of the caste certificate issued by the Special 
Executive Magistrate, Nagpur. It does not show that 
the Education Officer had given written sanction for 
addition of the word ‘Lingder’ in the column of caste 
in the school record of the Petitioner. Petitioner was 
admitted in the school in 1947 and he left the school 
in 1956. In the cross-examination Petitioner admitted 
that till 1983 he made no efforts to get the school 
record corrected. It was only when parliamentary 
elections were coming near, Petitioner got the caste 
certificate and on the basis of that certificate got his 
caste shown as ‘Lingder’ in the school record. It is 
possible to say that this was manipulated by the Peti¬ 
tioner with ulterior object to enable him to contest 
the election as scheduled caste candidate. Once it is 
found that the certificate issued by P.W. 2 Dr. Padole 
was without any authority, no importance or signifi¬ 
cance can be attached to the correction made in the 
school record by the Head Master without prior sanc¬ 
tion or order of the Education Officer. Petitioner has 
produced copies of entries of admission of his two 
sons wherein caste of his sons is shown as Lingder 
Teli but those entries are of no use. Children inherit 
caste of the father. They cannot have independent 
caste. When the Petitioner has not established that 
bis caste is Lingder, then no importance can be 
attached to the school record of Petitioner’s sons 
showing their case as ‘Lingder’. The edifice built by 
the Petitioner on the basis of caste certificate Exh. G, 
issued by Dr. Padole (PW 2) must crumble down for 
want of authority and violation of procedure and the 
Rules. There is much substance in the say of the 
Respondent that all this has been manipulated by the 
Petitioner because he wanted to contest the election 
on a reserved seat. In short, the documents relied on 
by the Petitioner do not establish that his caste is 
Lingder. 

18. That brings mo to the oral evidence adduced 
by the Petitioner. The version of Petitioner is that 
his ancestors were known as ‘Telis’ because they used 
to feed oil to burning torches at the tim ocf marriages 
and th© torches were carried by the persons belong¬ 
ing to Scheduled Castes such as Dhor and Charob- 
har. According to him, Lingder people workship 
‘Ling’ and they do not worship Hindu deities. His 
relatives are settled in Andhra Pradesh, Karnataka. 
South Maharashtra, Marathwadn region but except 
Shivaji Kamble (PW 5) he has not examined any one 
of them to prove the customs and traditions follow¬ 
ed by Lingder community. He deposed that while 
he was studying in he was made to sit along with 
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Scheduled Castes hoys and his house is ueur Chamb- 
hanv'ada. Tnere is no evidence to support Ins ver¬ 
sion tnat in the schooljie was sitting aiong with tne 
boys belonging to Scneduled Castes. Assuming tnat 
the house ot Petitioner is written the \icmny of 
Ctiambharwada and he was sitting along wnn the 
scneduled castes boys, these circumstances are not 
decisive. He farther stated that in tne year t^82-isj 
there was a congregation of his coma.un.ty and at 
that time he came to know that his caste is Lmgder 
and therefore, he obtained caste certificate iioni 
Dr. Padole (PW 2) and got his school record correc¬ 
ted. It may be mentioned dial about tne fuctual 
aspects, after the Petitioner was substituted, he did 
not amend the petition and alleged the facts or 
the circumstances on which he is claiming that 
belongs to Lingdsr caste. The result is that at the. 
trial, petitioner was free to make any statement with¬ 
out any fear of being contradicated by the averments 
made in the petition. The election took place in the 
year 1984. It looks rather strange that for the first 
time i.e. in the year 1982-83, Petitioner got know¬ 
ledge that he belongs to Scheduled Caste. In the' 
cross-examination he made a statement that he is not 
a Hindu. If the Petitioner is not Hindu how' he. can 
claim to be belonging to Scheduled Caste ? He can¬ 
didly admitted that he ar^de no efforts to get caste 
certificate from 1956 to 1983 and made no efforts 
tto get school record corrected before lie obtained 
the caste certificate from Dr. Padole (PW 2). 
Dr. Padole (PW 2), who issued he caste certificate 
docs not corroborate the version of Petitioner that 
belongs to the caste of ’ Petitioner. On the other 
hand, Dr, Padole stated that he is Hindu Teli while 
the Petitioner’s case is that he is Lingder. Petitioner 
changed his version saying that his caste is Gheu, 
which is a sub-casts of L’ngder. This change was 
introduced at the time of evidence because the Res¬ 
pondent produced a letter written by the Govern¬ 
ment to the Tahsildar, Parbliani, clarifying the 
position as regard tshs Lingder community. It is 
hot the case of the Petitioner that only Lingder wor¬ 
shipped ‘Ling’. Petitioner has stated in detail the 
ceremonies performed at the time of burial of dead 
bodies. Lingayats also bury dead bodies in the same 
fashion as Lingders io. No evidence has been pro¬ 
duced to show that any relation of tfhe Pctit oner 
was buried in the manner deposed to by him. Suffice 
is to 5ay that the Petitioner lias not adduced evidence 
to show customary rites or carcmoir’es adopted by 
Lingder people and those were followed by his 
ancestors and by him. His interested word that lbs 
caste is Lingder cannot be believed. 

19. It Would appear that the Petitioner never 
wanted to cbntest result of election by filing elec¬ 
tion petition. Had he really aggrieved'by the reac¬ 
tion of his nomination paper by the RcUirn'ng Offi¬ 
cer he would have filed the election petitioner w thin 
time It was because of original Petitioner Mr. 
Chedc’s oriental condition, this Court issued motions 
and in pursuance of that notice. Petitioner pat h'm- 
sclf substituted. Otherwise, Petit'oncr would not 
have challenged decision of the Returning Officer 
rejecting his nomination paper on the ground that 
he'is not qualified to contest the election on a re¬ 
served scat. This conduct sneaks volumes about the 
hollowness o Petitioner’s claim that he belongs to 
Scheduled Casts. 


[Part II -Sec. 3(m)] 


20. Petitioner has nit examined any elderly person 
from his family nor any relations who have settled 
else-where or blood relations, whose claims have 
been accepted or settled m Court of Law or else¬ 
where as Lingder. I find that the evidence of the Peti¬ 
tioner is not convincing and cannot be believed. 

21. Subhash Rcmchnndra D’eslipande (PW3) has 
made a general statement stating that the Petitioner 
belongs to Lingder caste. In the cross-examination 
the witness admitted that he has no personal know¬ 
ledge but as the people in the village say that the 
caste of Petitioner is Lingder, he also says so. It is 
obvious that hj 3 evidence is not based on personal 
knowledge. and is in the nature of hearsay, in this 
reason, same mijust be discarded. 

22. The next witness examined by the Petitioner 
is Anaviraya Puranik (PW 4), Advocate practising 
at Barshi. He claims to be Mala Jangarn which is a 
Scheduled Caste. He stated that Mala Jangarn be¬ 
longs to priest class and Lingders are their discriples. 
Lingder deal in oil, leaher and they are also known 
as Gheu. Th's community is found in old Hyder¬ 
abad State, Solapur, Akktilkot asd border area of 
Karnataka. This is all he ras stated in exe i ination-in- 
chief. According to him, on two occasions he visited 
village Talvadt or religious ceremonies. There are 
about 4|5 families of Lingder at village Talvade. 

Petitioner has not examined anyone from those fami¬ 
lies in support of his cmim lhal be also belongs to 
Lingder caste or community. It is not the case of the 
Petitioner that his ancosors were doing the bus'ncss 
of Lather tanning which Lingders were doing many 
years ack. It is true that in recent ti res the avoca¬ 
tion which was followed by the communiies or castes 
have materially changed and now a man cannot be 
recognised as belonging to a particular caste by his 
avocafon or profession ht follows. But the position 
about 50] 60 years back was entirely d ffierent. If Ling¬ 
ders were doing leather tannine or dealing in leather 
goods, the ancestors of Petitioner must be do'ng the 
same but evidtnee in this bihalt is totally lacking. 
Puranik (PW 4) admitted that Lmgeayata also wor¬ 
ship ‘Mjahadeo Pind.’ I do not think that statement 
of Puranik helps the Petitioner to establish his caste 
as Lingder. 

23. The last witness examined by the Pttitioner is 
Shivaji Kamble (PW 5i. According to Shivap Ram¬ 
ble, Pet'Loner is nephew o his paternal aunt Yamnu- 
nabai. Yaunabai and her husband are dead and their 
two daughters art alive and none of them is exami¬ 
ned to cstalish the relationship. Curiously, Slrvaii 
Kamble also obtained caste certificate on 7-2-1984 
from the Tahsildar, Kaij. He admitted that in the 
school record his veaste was recorded as Hindu Teli 
and he also made no efforts to correct school record 
though his caste was shown as Hindu Teli and not 
Lingder. He succeeded in getting caste certificate 
(LmadrA from Tahsildar on the strength of a certifi¬ 
cate issued by the Gram Panchayat and the Talathi. 
Tt would tmoear that the imnorant document In the 
form of school leaving certificate^ in wh : ch caste of 
fhis witness was recorded as Hindu Teli was kept 
back while-obtaining caste certificate from the Tnbsil- 
dnr. No significance therefore. hr athched *n the 
caste certificate obtained by Shivaii Kamble (PW 5). 
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His evidence on the relationship “is also not believ¬ 
able, It is not explained as to why the daughters of 
\ amunabai are not examined to prove that the peti¬ 
tioner is their relation. 

24. I have already discussed he evidence of Dr, 
Padole (PW 2). He claims to be of Teli caste and 
he has knowledge regarding Lingder caste. Even then 
Dr, Padole issued the caste cer ilioatc to the Petitio¬ 
ner in flagrant breach of the instructions issued by 
the Government. 

25. This is all the oral evidence that has been 
addressed by the Petitioner, Considering the entire 
evidence ot the Petitioner and his wincsses 1 lmd 
that it is not convincing, reliable and acceptable. 
The evdence is wholly insufficient to prove that the 
Petitioner belongs to Lingder caste which is a sche¬ 
duled caste. The oral evidence is not consistent with 
the documentary evidence and the documentary evi¬ 
dence is not worthy of credence. Petitioner has not 
averred in die petition about the custom, customary 
traditions and other features of Lingder community 
nor has led evidence to show that those rites or 
customs are bc’ng followed by his family since gene¬ 
rations and that they have been known and recognis¬ 
ed as Lingder. On the other hand, the earnest docu¬ 
ment in the form of school leaving certificate shows 
tha + the cas‘c of the Petitioner was recorded as Hindu 
Teli. It would appear that when the Petit'oner deci¬ 
ded to contest the parliamentary election on a reser¬ 
ved seat he got the certificate showing himself to be 
belonging to Lingder caste and filed the nomination 
firmer whi'h wit- rightly reacted bv the Returning 
Officer. I find that the Pctirioner has failed to prove 
that he belongs to Lingder caste. The result : s that 
he was not and is not qualified to contest election on 
a reserved seat. 

26. Mr. Scindia, learned Advocate for the Peti¬ 
tioner, referred to the decision in RnmVishun S’ngh 
and another v. Tribeni Prasad Singh & Another 
(AIR 1959 Patna 356). It has been pointed out that 
under sub-section (2) of Section 36 of the Act Re¬ 
turning Officer has power to hold summary mmdrv 
before reiectmg any nomination paper on the basis 
of rmv oh'ertion or on his own motion. Tinder Proviso 
to sub-sect’on (5) of See. 36 he may allow tim* to 
the candidate concerned to rebut obiection bv a dnv 
“not lat“r than the n^rt dnv but one followin'! the 
date fixed for scrutiny”. The Returning Officer must 
exercise the discretion vested in Hm bv-the ‘eetmn 
in a nroper manner so that no one is pre> T ’d ; ced bv 
h : s order. Respondent alleged that, the Pefirioner 
was rnndc aware that th^ caste cerificnm nrod-ccl 

by him was not valid. Before scrutiny of the nomi¬ 
nation paper be bod obtained certfif-ifp from dm 
TahsiJdnr whrh also was of no use. Petitioner 
not nroduce anv evidence before ihe Peturnino Offi¬ 
cer in sunnort of h’s claim that be beharms to 
dided Caste, Tt is true that dm nomlnr’t'on iwro 
was rejected on die of ^crofl'"'. T -not - 1 '■ ■ vvn 

the' a" 1 ' pr'elitdlm 1- r've'prt *-> tUe potitior-',. h-,- <h“ 
rrn^rSn r 'i foltoiv-yl U-m to■*>irio 1 1o plffirpr 

eVer evidence the Petlt'oner cr>idd have nv'iinH hf. 
has rtrodnrad in this net’bon and on r f ' r ' " V ‘T' 

of that evidence T nyt;t spv ffint the t> *tVr”'-r ’-.•><■ 
f-MPd to r* r ove t 1 -"t he was nuntlfi "d to eo-v-ff **■>"> 


election on a reserved seat on the date of scrutiny 
of nomination paper, and even today as he does not 
belong to tile Scheduled Caste. 

27. Mr. Scindia referred to paragraph 420 under 
heading ’Jatrya Sanstha’ in Marathi Vishwakosh Vol. 
VI. The paragraph deals with avocations or profes¬ 
sions of lower castes and how they were useful to the 
society. It also mentions that for want of dignijy of 
labour work, those people could not become econo¬ 
mically strong. I find that the contests of the para¬ 
graph are not relevant. 

28. Mr. K. G. Nawander, learned Counsel for the 
Respondent, cited the decision in Kumari T. Vara- 
lakshmi v. Union of India and others (AIR 1986 
Delhi 377), wherein Government of India had issu¬ 
ed instructions that the revenue authority of one dis- 
tric; could not be competent to issue caste certifi¬ 
cate in respect of a person belonging to another dis¬ 
trict. Similar instructions have been issued by the 
Government of Maharashtra and the record shows 
that the certificate was issued by Dr. Padole (PW 2) 
in contravention of those instructions' and without 
any authority. 

29. Another case relied upon by Mr. Nawander is 
reported in Dcvidas Baburao Hajare and another v. 
State of Maharashtra and another (1987 MHLJ 801) 
in which claim to reservation of a seat in college was 
made on the basis of school record of the father 
which war, not changed. The father’s caste was shown 
as Lobar which is a non-backward caste but the word 
‘Gadi’ was pre-fixed and on that basis the Magis¬ 
trate issued the caste certificate. Here in this case 
also we find that originally caste of the Petitioner 
was recorded as Hindu Teli but on the strength of 
case certificate issued by Dr. Padole (PW 2), the- 
Head Master without any authority added the word 
’Lingder’ in the column of caste in the school leav¬ 
ing Certificate of the Petitioner, 

30. Mr, K. G. Nawander argued that the Petitioner 

has been substituted without following the procedure 
laid down in Order 32 of the Code of Civil Procedure, 
It would appear that no proper inquiry was mgdc 
about the mental condition of the original Petitioner 
and on the basis of statement made by the Counsel, 
not'ec was issued and application of the present 
Petitioner was allowed by the Court before the case 
v.w f n Tvm, The nrcw’daral defect has no‘ 

caused any prejudice to the Respondent. Respon¬ 
dent has also challenged the constitutional validity 
of Section 1RO(l)(c) of the Act but that point is left 
open and E. not decided in this petition. 

31. I hold that the Petitioner has not proved that 
h" L'ininw to T.ingdcr cas‘e. On the date of scrutiny 
of nomination paner the Petitioner was not Qualified 
to contest the election on n reserved seat as he docs 
no belong to the Scheduled Caste 1 answer the 
N-xiv*s accordingly. 

32. In the result, petirion fails and it is dis¬ 
missed 

Prti'lnner Kondnnna Sadasblv Kore shall pay 
corts of Rs l,0nr> (Rupees One Thousand only) to 
the Respondent Arvind Kemble. Liberty to the 
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Respondent to withdraw the sum of Rs. 1,000 from 
the security deposit made by the present Petitioner 
in the present election. Liberty to the present Peti¬ 
tioner to withdraw balance amount lying with the 
Additional Registrar after payment of costs to the 
(Respondent, 

Petitioner to bear his own costs. 


Additional Registrar, High Court of Judicature 
of Bombay, Aurangabad Bench, is directed to com¬ 
municate decision in this election petition to the 
Speaker, Lok Sabha, New Delhi and the Election 
Commission, New Delhi and also send an authenti¬ 
cated copy of decision to the Election Commission as 
per Section 103 of the Representation of the People 
Act, 1951- 
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